
Governments of Inherent Authority.   

If the Declaration of Independence explicates the American political creed, the 

governments created during the first heady days of Revolution were, according to the Founders, 

the essence of the Revolution.  In fact, forming new governments was the very object of the 

Revolution, so important in fact, that delegates to Congress including Jefferson left the 

Congressional Convention in Philadelphia that was working on the Declaration of Independence 

to rush home so that they could play a part in the more significant work of crafting state 

constitutions.  Jefferson was not alone is viewing the drafting of the first state constitutions as 

the most important work of the states’ leading men.   

Read the following article by Erwing.  You need not get lost in the footnotes.  Focus on 

the structure of the state government and their powers.  How do they differ from the way 

governments are structured today?  How do they differ in their powers from governments today? 

  

THE CHARACTER OF STATE GOVERNANCE WITHIN THE FEDERAL SYSTEM 

By Douglas A. Erwing 

 State governments were broadly empowered governments based upon the principle that “. 

. .all power is vested in, and consequently derived from the people”1 and that the legislators ". . . 

are [the people's] trustees and servants, and at all times amenable to them."2  The Revolution 

brought with it the revolutionary concept that popular will should reign supreme and the people’s 

branch, the legislature, should wield the lion’s share of power.  The drafters of the state 

constitutions followed this principle as they weakened the executive arm of government that 

included governors and judges and made executive and judicial functions dependent upon the 

legislature.  This shift in focus and power stripped executive offices, long a bastion of 

monarchical and aristocratic influence, of their authority and subordinated them to the 

legislature.3    

Rebels though they were in their view of the source of power in government, they 

nevertheless continued to adhere to some traditional notions of governance.  The most significant 

among these was a confidence in governments of inherent authority.4  Their protests had not 

been against such fully empowered governments; rather they rebelled against governmental 

power beyond their control and used to disparage their rights.5  As evidence of their continuing 

                                                           
1 Virginia Bill of Rights- 1776, Section 1.  See also Constitution of North Carolina, Section 1 and Constitution of 

Pennsylvania, Section IV. 
2 Virginia Bill of Rights, Section 2.  Also see Constitution of Pennsylvania, Declaration of Rights Article IV  
3 This definition of “the people” obviously did not include slaves, women or often, the landless. 
4 Wood, Gordon, The Creation of the American Republic, Chapel Hill, NC, p. 134.  Wood points out the degree to 

which the new governmental institutions maintained a nature of power the same as that under the British. 

5 See a variety of sources regarding the causes of the American Revolution.  Whether viewing the Revolution in the 

light of Progressive, Consensus, Neo-Progressive, Ideological or the New Left perspective, they are devoid of 

colonial complaints about the quantum of power in the British government. The rebels came to fear the use of power 

unsanctioned by the people to deprive them of the liberty they thought they had earned as Englishmen under the 

English Constitution.  The source of governmental power and its use, not the amount of power that government 



faith in governments of inherent authority, the new state constitutions contained very few 

absolute prohibitions on the reach of governmental power.  This uncontroverted nature of state 

governance which was unaffected by the U.S. Constitution was such that the Supreme Court 

could say in 1798 that, “. . . All the powers that remain in the state governments are indefinite.”6  

There were no lists of specific powers that state governments could exercise in state 

constitutions, because the power of governance at the state level was virtually unfettered.  Until 

the Civil War even individual rights delineated in bills of rights could be abridged if the 

community’s welfare necessitated it. 7 In fact, of those few powers specifically granted to state 

governments was this very power to legislate generally regarding the issues of a state’s society.  

This power, called the police power, vested in state governments the authority to legislate over 

all fundamental issues of a society, including the community’s health, safety, and morals.8   

Not only were the state governments broadly empowered, but they were thoroughly 

majoritarian.  As Jefferson put it, "All the power of government, legislative, executive, and 

judiciary result to the legislative body."9 Although written at a time when Jefferson had grown 

less sanguine about governments being so thoroughly republican his statement was nevertheless 

an accurate appraisal of state governments. All power derived from the people; the legislatures 

represented popular will.  Thus it was only natural that the legislatures, as the embodiment of 

popular will, were chosen to implement in governance the republican principles at the heart of 

the Revolution.  Empowering government, not restraining it, was at the heart of the republican 

state governments.  

                                                                                                                                                                                           
could wield were at the root of the Revolution.  See Jameson, J. Franklin, The American Revolution Considered as a 

Social Movement; Schlesinger, Arthur M., Sr., The Colonial Merchants and the American Revolution; Boorstin, 

Daniel, The Genius of American Politics, Brown, Robert E., Middle-Class Democracy and the Revolution in 

Massachusetts, Morgan, Edmund, Birth of the Republic 1763-1789, Jensen, Merrill, The Founding of a Nation, 

Martin, James K., Men in Rebellion, Bailyn, Bernard, The Ideological Origins of the American Revolution, Wood, 

Gordon, The Creation of the American Republic, 1776-1789. 
6 3 Dallas 387 and see Commonwealth v. Alger at 7 Cush. 84 as to Massachusetts.  
7 Palmer, “Liberty as Constitutional Provisions” and various state laws suspending the protection against habeas 

corpus and ex post facto laws. 
8 This is also known as the police power.  References to this power and the people’s control of the police power are 

at Constitution of North Carolina, Article II, Constitution of Pennsylvania, Article III.  See Blackstone’s definition 

at 4 Bl. Com. 162.  Chief Justice Shaw describes it as “the power vested in the legislature by the constitution to 

make, ordain, and establish all manner of wholesome and reasonable laws, statutes, and ordinances, either with 

penalties or without, not repugnant to the constitution, as they shall judge to be for the good and welfare of the 

Commonwealth, and of the subjects of the same.” Commonwealth v. Alger, 7 Cush. 84.  Also, “This police power of 

the State extends to the protection of the lives, limbs, health, comfort, and quiet of all persons, and the protection of 

all property within the State.” Thorpe v. Rutland & Burlington R R Co., 27 Vt. 149.  The police power depends upon 

communal rights:  Each must accommodate others in the exercise of their rights.  Additional cites in Cooley, 

Constitutional Limitations.  The use of the police power as a legitimate means to regulate state society has 

diminished in the 20th C as nationalizing influences brought before federal courts cases regarding the 14th 

Amendment and eminent domain.  In each setting justices invariably expressed hostility to the police power when 

presented with eminent domain and claims based on the 14th Amendment.  Although, in the realm of obligations of 

contracts the courts have generally upheld state legislation against obligations of contracts objections.  Home 

Building & Loan Ass’n v. Blaisdell 290 U.S. 398 (1934) and Epstein, “Toward a Revitalization of the Contract 

Clause,” 51 U.Chi.L.Rev. 703 (1984) Nevertheless even here see Holmes’s dissent in Tyson and Brother V. Banton, 

273 U.S. 418, 445-446 (1927) and 1 Holmes-Laski Letters 457 (1953) in which Holmes spoke of the “petty larceny 

of the police power” in a draft opinion of Jackman v. Rosenbaum Co., 260 U.S. 22 (1922) evidencing his distaste for 

the police power. 
9 Petersen, Merrill D., ed., Jefferson Writings, The Library of America, 1984, p.245. from Notes on the Virginia 

Constitution. 



The confluence of the traditional conceptualization of governmental power and the 

revolutionary notion that the people should be the source of power played the greatest part in 

producing the revolutionary notion of liberty that became associated with state governance.  Far 

from viewing fully-empowered governments dominated by legislatures as a threat to the public 

good, fully-empowered legislatures wielding power over the health, safety, and welfare of the 

communities was central to enhancing liberty.10  This liberty was not reliant upon the restraint of 

government but rather upon the empowerment of government.  Freedom was found in communal 

rights, the contours of which were articulated by legislatures closely linked to the people.  This 

approach was in sharp contrast to today’s conceptualization of liberty, which is defined by 

individual rights protected by restraints on government.   

The empowering of state legislatures that fostered popular will and advanced liberty 

necessitated the weakening of state executives.  The governors had been the focal point of 

monarchical power during the colonial era but now governors would be subordinated to the 

legislatures because the source of authority was not royal but popular power exercised by 

assemblies.  In the new republican governments not only would governors wield reduced powers 

but they would do so during shorter tenures.  Frequent elections, 11 usually by the assemblies,12 

and term limitations,13 were the chosen means to prevent another Berkeley or Hutchinson from 

centralizing power in one man and his clique.  They also found their power dramatically 

diminished.  Control over raising armies,14 pardoning crimes, 15 and laying lengthy embargoes, 16 

which had once been exclusive executive powers, would now by exercised only with legislative 

oversight.   

Not surprisingly, governors also lost control over initiating legislation and assembling or 

proroguing the assemblies.  Legislatures assumed control over the power to initiate legislation.   

Delaware's constitution was unexceptional in stating that, "All money-bills for the support of 

                                                           
10 Beyond just the natural impetus to shift power caused by the Revolution itself, Bernard Bailyn and Gordon Wood 

see the pent up frustration of governmental inefficiency caused by residual royal influences that persisted long in the 

colonies long after they had been done away with in England as shaping what is portrayed as exaggerated response 

to frustrations with royal governance shaped by Revolutionary impulses.  See Bailyn, The Origin of American 

Politics, p.67-71; Wood, The Creation of the American Republic, p. 160-161. 
11 Constitution of Delaware, Article 7; Constitution of Virginia, clause 7; Constitution of North Carolina, Article 

XV; Constitution of Pennsylvania, Section 19 created a system of a twelve person executive of which four seats 

were re-elected every year. 
12 Constitution of Delaware, Article 7: chosen by joint ballot of the assembly; Constitution of Virginia, clause 7: 

chosen by joint ballot of both houses; Constitution of North Carolina, article XV: chosen annually by the assembly; 

Constitution of Pennsylvania: chosen annually by a joint ballot of the assembly and the council. 
13 Constitution of Delaware Article 7-three year term without opportunity for immediate reelection; Constitution of 

North Carolina, Article XV-one year term with a limit of three terms in six years; Constitution of Virginia, clause 7-

one year term with a four year hiatus after leaving office with no more than three successive terms; Constitution of 

Pennsylvania, Section 19-one year term, with no more than three terms before a four year hiatus.  Pennsylvania's 

president was actually elected from the council. 
14 Constitution of Delaware, Article 9, Constitution of North Carolina, Article XIV, Constitution of Pennsylvania, 

Section 20, Constitution of Virginia, clause 12. 
15 Constitution of Delaware, Article 7, North Carolina, Article XIX, Constitution of Virginia, clause 7: In all three of 

these states, the Constitution gave the governors the power of granting pardons but the limitations prevented the 

executive from issuing pardons if the assembly was either undertaking the prosecution or the “law shall otherwise 

direct”; Constitution of Pennsylvania, Section 20, however, did give the president the power to pardon.  
16 Constitution of Delaware, Article 7; Constitution of North Carolina, Article XIX;  Constitution of Pennsylvania, 

Section 20; Constitution of Virginia, clause 7. 



government shall originate in the house of assembly. . .".17 This empowerment included, for 

virtually all the states, legislative control over the money bills necessary for the executives’ 

operation.18 State assemblies also gained the right to adjourn or prorogue themselves 19 and thus 

denied in states such as Virginia the right that the governor had utilized for over 350 years to 

prorogue the assembly when he saw fit.20   

All state constitutions even limited a governor’s ability to exercise freely those remaining 

powers they retained by requiring either the assent of the assembly or the advice and consent of 

privy councils attached to the executive office.  Privy councils, composed of between four and 

ten members chosen by the legislatures, supervised the executive’s use of their powers.21 Such 

councils were not new but their role changed to comport with the shift in power from the 

executive to legislative branches.  Such councils in the colonial era had served to offer the King's 

representative, the governor, advice on matters of state.  In the wake of the Revolution, the 

councils were designed to restrain rather than bolster executive power by limiting the executive’s 

freedom to utilize his powers.  The executives now had to seek the consent of the legislature 

through these privy councils, which were often chosen by the legislators, in order to proceed 

with any exercise of power.22  

The assemblies also gained authority over state courts that they exercised by control over 

both judges’ tenure and the jurisdiction of the courts.  This subordination of the judiciary was a 

                                                           
17 Constitution of Delaware, Article 6, Constitution of North Carolina, Article X, Constitution of Pennsylvania, 

Section 9, Constitution of Virginia, clause 6 
18 The Delaware Constitution, Article 7, Constitution of North Carolina, Article XIX, Constitution of Pennsylvania, 

Section 20. 
19 Constitution of Delaware, Article 10 denied the President the ability to prorogue or adjourn the assembly and only 

with the advice of the executive council could the President call the assembly into session early.  The Constitution of 

North Carolina, Article X granted the state assembly the express power to control its adjournment.  The Constitution 

of Virginia denied the governor the power to prorogue the assembly.  In fact the assembly was given the power to 

adjourn itself.  The Governor could, with the consent of the executive council, call the assembly into session early.  

The Constitution of Pennsylvania gave the assembly power over its adjournment. 
20 Bailyn, The Origins of American Politics, p. 67.  Governors in the colonial period had the power to prorogue the 

lower houses of the assemblies and often did. 
21 The legislatures of Virginia, Delaware, North Carolina, South Carolina, Maryland and Massachusetts each elected 

the members of the privy council.  Pennsylvania’s and New Jersey’s privy councils were popularly elected.  New 

York did not have a council. Not all were composed of legislators.  Delaware’s privy council consisted of four 

members, none of whom could be legislators.  Article 8; The Virginia privy council consisted of eight members and 

could consist of either legislators or the people at large chosen by the assembly. Clause 9  The North Carolina 

council of state consisted of seven members chosen by the assembly.  The Constitution of Pennsylvania went even 

farther toward empowering the council by making it the executive and the governor, or president, simply one of the 

councillors. 
22 The Constitution of Virginia provided for a council of eight.  The governor had to seek the advice of the council in 

order to embody the militia, call the assembly into session early or fill vacancies in the militia.   The Constitution of 

Delaware called for a privy council of four.  The president had to seek the advice of the council before he could lay 

an embargo, call the assembly into session early, or embody the militia. North Carolina’s council consisted of seven 

members and had to be consulted by the governor regarding laying certain embargos or prohibiting exportation of a 

commodity.  South Carolina’s privy council consisted of seven men elected by the legislature to advise the 

president.  Their record of advise was to be kept and periodically laid before the general assembly.  Maryland’s 

council was a body of five men elected by the legislature.  The governor was to consult with them on embodying the 

militia and all matters dictated by law.  Their records were also periodically reviewed by the legislature.  

Massachusett’s constitution called for a ten member council elected by the general assembly that advised the 

governor on money bills, military post and civilian appointments, and to adjoin the assembly. 



feature of revolutionary thought.  The judiciary was viewed as an arm of the executive23 and 

therefore it was inevitable that the judiciary would fall under legislative control.  The 

dependence of the judges on governors was “dangerous to the liberty and property of the 

subject.”24 Americans were also “too apprehensive of the possible arbitrariness and uncertainties 

of judicial discretion to permit themselves easily to allow 'judges to set aside the law' made by 

the representatives of the people.”25  The people placed their trust in the legislatures and its 

enactments or codification efforts, not in unelected judges and judicial review.26  A judge was 

meant to be a “mere machine”27 following the dictates of the legislatures even more than they 

had followed the orders of colonial governors. 

In all states the legislatures controlled the tenure of judges and determined their salaries.28 

In Virginia, as in many other states, "the judiciary. . .were left dependent on the legislative, for 

their subsistence in office, and some of them for their continuance in it.  If, therefore, the 

legislature assumes.. . judiciary powers, no opposition is likely to be made. . . ."29  In all states 

except for Pennsylvania, the judges were appointed either by the legislatures or in processes that 

required legislative approval.30 Tenure was usually during "good behavior" with the ever-

watchful legislators ready and willing to remove those who usurped the legislature’s power.31  

Even judges who were elected also usually fell under the control of the legislature.  If they were 

not legislators themselves, they might have their salaries varied or simply have cases removed 

from their courts.32  

                                                           
23 Wood, Gordon, The Creation of the American Republic, p. 159-160. 
24 Ibid, p. 160. 
25 Ibid, p. 304 
26 As to the lack of judicial review see Nevins, p. 168-169.  
27 Wood, Gordon, The Creation of the American Republic, p. 161 quoting a Jefferson letter to Pendelton. 
28 As to appointment and tenure:  Constitution of Virginia, clause 13: The assembly appoints the judges of high 

courts.  They serve during good behavior.  Constitution of Pennsylvania, Sect.20, 22 and 23: The council appointed 

judges above the rank of county judges. Although appointed for fixed terms they could be removed at any time by 

the legislature for “misbehavior.”  Constitution of Delaware, Art.12: The president and council appointed the judges 

who would serve during good behavior. North Carolina Constitution: Art. XIII: judges appointed by joint ballot of 

the assembly to serve during good behavior.  In Georgia the judges were appointed annually by the legislature.  For 

this last reference to Georgia see Madison’s Notes at 391.  The judges of South Carolina, Massachusetts, and New 

Jersey also served during their good behavior.   

On judicial tenure in the colonies see Bailyn, The Origin of American Politics, p. 67-69 and Bailyn, ed., 

pamphlets, I, 66-68, 249-255, 699.  Judges during the colonial era served with an insecure tenure. The insecurity of 

judges in their judgeships was not a new feature of the rebel governments; they simply continued the treatment of 

the judges from the colonial era. 
29 Jefferson, Notes on State of Virginia 120. 
30 South Carolina: Section XX; Mass: Ch. 2, Sec. I, Article 9; New Jersey: Section XX; Delaware: Article XII; 

Virginia: Paragraph 13; North Carolina: Paragraph 13; and Maryland Section XLVIII.  
31 As to their service at the pleasure of the assemblies see footnote 30.  As to the ease of removing them see Nevins, 

The American States during and after the Revolution, p. 167.  Also Madison at p. 391 of Madison’s Notes cites the 

removal of judges in RI by the legislature for their failure to execute an unconstitutional law.  Can I come up with 

any impeachment of judges?  
32 The legislatures were given a relative free reign in dictating salaries by provisions that described them as only 

required to be adequately fixed.  The constitutions do not indicate that the assemblies varied salary. Va 13, They 

shall have “fixed and adequate salaries.”  Penn. Fixed salaries 23; Delaware, fixed salaries 12; yet from Federalist 

No. 48 Madison said “The salaries of the judges, which the Constitution expressly requires to be fixed, had been 

occasionally varied.” 



In addition to control over tenure and salary, state legislatures also controlled state courts 

by having ultimate control over what cases the courts could hear.33  If they chose, the legislatures 

could convene themselves as a court and directly hear and determine cases.34  In Virginia, the 

legislature “in many instances, decided rights which should have been left to the judiciary 

controversy.”35  In Vermont, the legislature became a court of chancery in all cases over 4000 

pounds, reversed judgments, stayed executions after judgments, and prohibited land title suits 

and private contract actions.36  If the legislature did not constitute itself as a court, it might 

simply pass laws having the effect of determining judicial disputes through ex post facto laws or 

even prohibiting suits from being brought.  In New Hampshire, for example, "the state legislature 

freely vacated judicial proceedings, suspended judicial actions, annulled or modified judgments, 

cancelled executions, reopened controversies, authorized appeals, granted exemptions from the 

standing law, expounded the law for pending cases and even determined the merits of 

disputes.”37  Massachusetts was also a state in which the legislatures wielded judicial powers 

frequently; in fact, more frequently after its 1780 constitution than before.   

Although some would voice their concerns that liberty that vested so much power in the 

legislatures that neither the governor nor the courts could function independently was running 

amok, the fact remained that this was the governmental formulation that mirrored the 

revolutionary concept of liberty.  The legislatures were supreme by design at the state level 

because state constitutions accurately reflected the overriding Revolutionary principle: power 

was to rest in, and flow from, the people.  As the expression of popular will, state constitutions 

elevated the legislative assemblies from the periphery of government to its center and focal 

point.  This core republican desire to empower the legislatures fully led to the subordination of 

the executives and state courts to the legislatures so that governors and judges would further 

legislative policy rather than challenge popular will.  Because of the revolutionary change in the 

source of power for governments that remained fully empowered, the people reigned supreme 

and liberty was fostered.     

                                                           
33 State court jurisdiction was invaded by the executive realm during the colonial era also during a period when 

separation of powers was much less well defined.  See Wood, Gordon, The Creation of the American Republic, p. 

159.  Here again the rebel government structured so that the legislatures could conduct judicial business was not 

revolutionary; in fact it simply carried over the colonial tradition of subordinating the judiciary to the dominant 

branch of government.  During the colonial era this was the governor; during the Revolutionary era this was the 

legislatures.   
34 As to Maryland, see Sections X, X11 and XXXIII; For North Carolina, see Section XIX; For Virginia, Paragraph 

7; Delaware Articles 12 and 13. Certainly some of these are for prosecuting impeachments, they do evidence a 

legislative role in judicial affairs. 
35 Jefferson, Notes on the State of Virginia (Peden, ed. N.Y. 1954) p.120. 
36 Wood, page 407 and Corwin, Progress of Political Theory, American Historical Review 30 (1924-1925), 517-520. 
37 Corwin p. 514  The law in Calder vs. Bull at 3 U.S. (3 Dallas) 386 (1798) is further evidence of legislative control 

of judicial matters.  Corwin cites four examples from New Hampshire State Papers in an endnote in Corwin’s 

Judicial Review. As to examples from Pennsylvania see The Report of the Pennsylvania Council of Censors in 1784 

and Federalist No. 48.  



 


